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Robins on-Patman  Act 


The  Federal  Trade  Commission  instituted  proceedings  against  the  Corn 
Products  Refining  Company  and  its  subsidiary,  the  Corn  Products  Sales 
Company,  charging  that  the  basing  point  system  used  by  these  corporations 
in  the  pricing  of  glucose  was  in  violation  of  the  Rob ins on-Patman  Act 
(49  Stat.  1526,  15  U.S.C.  13)«  Section  2(a)  of  this  Act  reads  in  part 
as  follows: 

”(a)  . . . it  shall  be  unlawftil  for  any  person  engaged  in  commerce 
. . . either  directly  or  indirectly,  to  discriminate  in  price  between 
different  purchasers  of  commodities  of  like  grade  and  quality,  . . . 
where  the  effect  of  such  discrimination  may  be  substantially  to 
lessen  competition  or  tend  to  create  a monopoly  in  any  line  of  com- 
merce, or  to  injure,  destroy,  or  prevent  competition  with  any  person 
who  either  grants  or  knowingly  receives  the  benefit  of  such  discrim- 
ination, or  with  customers  of  either  of  them:  Provided , That  nothing 
herein  contained  shall  prevent  differentials  which  make  only  due 
allowance  for  differences  in  the  cost  of  manufacture,  sale,  or 
delivery  resulting  from  the  differing  methods  or  quantities  in  which 
such  commodities  are  to  such  purchasers  sold  or  delivered:  . . 

Under  this  basing  point  system  of  pricing,  all  sales  of  glucose  were  made 
at  delivered  prices  ^computed  by  adding  to  a base  price  at  Chicago  the 
published  freight  tariff  from  Chicago  to  the  several  points  of  delivery, 
even  though  deliveries  are  in  fact  made  from  their  factory  at  Kansas  City 
as  well  as  from  their  Chicago  factory.” 

In  brief,  although  a shipment  of  glucose  might  be  made  from  the  factory  of 
the  defendants  located  in  Kansas  City  to  a point  in,  for  instance,  Missouri, 
the  purchaser  would  be  required  to  pay,  in  addition  to  the  purchase  price 
and  as  a part  thereof,  an  amount  equal  to  the  freight  on  a comparable 
shipment  of  glucose  sent  from  Chicago.  In  other  words,  all  purchasers  of 
glucose  paid  a flat  price  and  in  addition  an  amount  equal  to  the  freight 
on  the  purchase  from  Chicago  to  the  point  of  delivery  even  though  the 
shipment  might  be  made  from  the  factory  of  the  defendants  in  Kansas  City. 
Purchases  of  glucose  might  be  made  from  the  factory  in  Chicago  and  deliv- 
ery accepted  there,  and  thus  the  purchasers  would  be  relieved  from  the 
payment  of  any  freight  charges  on  the  purchases.  In  some  instances  the 
freight  from  Kansas  City  on  a shipment  to  the  point  of  delivery  would 
exceed  the  amount  of  freight  on  a comparable  shipment  that  might  be  made 
from  Chicago.  In  instances  of  this  kind  the  defendants  ”absorbed”  the 
difference.  In  many  cases,  however,  it  appeared  that  on  shipments  made 
from  Kansas  City  the  delivered  price  included  ”unearned  or  ^phantom' 
freight,  to  the  extent  of  the  difference  in  freight  rates.” 

The  Federal  Trade  Commission  issued  a cease  and  desist  order  against  the 
defendants,  who  appealed  the  case  to  the  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit,  which  sustained  the  order  issued  by  the  Commission. 
The  defendants  then  appealed  the  case  to  the  Supreme  Court  of  the  United 
States. 


(Corn  Products  Refining  Company,  Corn  Products  Sales  Company^  Petition- 
ers , vs.  Federal  Trade  Commission, S.  Ct. 

The  Supreme  Court^^  in  upholjiing  the  order  issued  hy  the  Federal  Trade 
Commission/ pointed  out  thnt  ^’^The  price  discriminations  resulting  from 
this  systematic  inclusion  of  the  freight  differential  in  computing  the  ■ 
deliver’Cd  price  are  not  specifically  permitted  hy  the  statute.**^  The 
proviso  in  the  statutory  provision  quoted  above  permits  price  differ^  • 
entials  ”which  make  only  due  allowance  for  differences 'in  the  cost -^df  ‘ 
manufacture,  sale,  or  delivery  resulting  from  the  differing  methods  or 
quantities, in  which  such  commodities  are  to  such  purchasers  sold  or 
delivered.”  . 

Obviously,  as  the  Supreme  Court  said,  the  statute  does  not  authorize  a 
difference  in  prices  based  upon  a basing  point  system  such  as  that 'used 
by  the  defendants . The  defendants  argued  that  there  is  an  implicit' 
exception  to  the  statute  authorizing  such' o basing  point  system.  They 
urged- that  there  was  no  discrimination,  under  theip  basing  point  system 
between  buyers  a-t  the  same  point  of  deii-Tpry  and,  they  urged  that  the 
prohibition  in  Section  2(a)  was  directed,  only  at  price  discriminations 
between  buyers  at  the  same  delivery  points.  The  Supreme,  Co-urti  however, 
reject,ed  this  argument  .and  stated  that,  there  was  not hihg  in  the’  statute 
to  justify  this  position.  The  court  said  that  the  purpose  of  the  statute 
was  ”to  prevent  injuries,  to  competition,  throu^  price  discriminations,” 

It  appeared  that  *-  . . . 

. ' . ”The  purchasers  of  glucose  from  petitioners  are  found  to  be  in  com-- 
petition  with  each  other,  even  ,,?thou^  thsy  are  .in  different  local—  ' 
ities.  The  injury  to  the  competition  of  purchasers  in  different ■■ 
locali+^ies  is  no  less  haimiful  than  if  . they  were,  in  the  same  city.” 

The.basis  for  the  decision, of  the  Supreme  Court  is  disclosed  in  the 
following  quotations  from  its, ppiqibn: . . ’’  ' 

, .V  ‘ ' ft.'':."  ; 

^Since.  petitioners'^  basing  point  system  results  in  a Chicago  delivered 
price  which  is  always  lower  than  any  other,  including  that  at  Kansas. 

. '’City/a  natural  effect  of. the  system  is  the  Creation  of  a favored 
price  zone  for  the  purchasers  of ^ glucose  in  bhicago  and' -zicinity,  ■ • ■ 
i. which  does  not  extend,  to  other  points/^  manufacture  and  shipment'^  ' ’ ^ 
of  glucose;.  Since- the  cost  of  glucose,  a principal  ingredient  of 
low-priced  candy,  is.  less  at  Chicago,  candy  manufacturers  there  ' ; 

are  in  a better  position  to.  conpe.te  for  bUsiness>  and  manuf actuterd- - 
of  candy  located  near  other,  factories  producing  glucose,  distant" 
from  the  busing  point,,  as  Kansas  City,  are  in  a less  favorable  ' • ' 

position.’  The  consequence  is,  as  found  by  the  Commission,'  that' ’ - 
several  manufacturers  of  candy,,  who  were  formerly  located  in  Kansas 
City  or  other  cities  served  from  petitioners*  Kansas  City  plant, 

• ‘ have  moved  their  ;f  act  ortes  to  Chicago..  . , 

”Further,  we  have  seen. that  prices  in. cities  to  which  shipments  are 
' made  from  Kansas  City,  are  ..frequently  discriminatory,  since  the 
prices  in  such  cities  usually  vary  according  to  factors,  phantom 
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f.rei^t  or  f.i‘eigh.t  absoirptioiij , vrhi'cli  are  unreTat'ed  to  any  proper 
- element .of  actual  cost.  And  these 'Systematic  differentials  are 
frequently  appreciahle  in.  amount.  'The- .Commission's  findings  that  ■ 
glucose  :is  a principal  ingredient  of  low  priced  candy  and  that 
dlf^i'srences  of  small  fractions  of  a cent  in  the  sales  price  of  such 
candy  are  enough  to  divert  business  from  one  manufacturer  to  another, 
: readily ‘admit -of  .'the ‘Commission’s  "triference  that  there  is  a reason- 
able probability  that  the  effect  of  the  discriminations  may  be 
‘ Substantially  to  lessen  competition.  , ■ . ■ 

, ..’’The  weight  to  be  attributed  to  the  facts  proven  or  stipulated,  and 

1 .'ti^  inf erences  to  be  drawn  from  them,  are  for  the  Commission  to 
d^'termine no t t he  • courts . ■ See  Federal ^Trade  Commission  v . Pacific 
States  Paper  Trade  Assn.,  273  U.S"^  52,  63;  Federal  Trade  Commission 

• V.  ^goma-  -Lumber  Co  .'r  291  67,  73;-  cf . Labor  Board  v.  South'^": 

jj^ll  I'gl *.  Co* , 319,  U.S.  50>  60.  ¥e  cannot  say  that  the  Commission’s 
inference  here  Is  not  supported  by  the  stipulated  facts,  or  that  it  ' 
does  not  support  the  Commission’s  order*:^  ■ 

Antther  practice  of  the  defendants  "which-  was  condemned  by  the  order  of 
^®deral  Trade  Commission  and  whi.ch  vias' upheld'  by  the  Supreme  Court  • 
involved  the  .practice  followed  by  the  defendants  of  permitting  customers' 
periods  of  time  after  a change  in  prices  had  been  announced  during  which 
periods  these  customers  could  purchase  glucose  at  the  .old  prices  and  ^ 
accept  delivery  thereof.  It  appeared  that  the  normal  practice  was  for 
the  defendants  to  alloi^r  custCmers  a period  of  thirty  days  in  which  they 
might  take'  delivery  of  .the.- glucose  purchased.  It  appeared  that  favored  ■ 
customers  were  permitted  to‘  purchase  glucose  during  periods  of  time  -not  ' 
permitted  to  other  customers!  and  to  take  delivery  during  periods  of  time 
not  permitt.ed  to  other  customers.  The  :defendants  claimed  that  Section  ‘ 
2(a)  only  "prohibited  discriminations  in  prices  and  did  not  involve  the 
terms  and'  conditions-  of  hale  other ' than  price.  The  Supreme  Court 
countered  by  saying  that... even  if  this  contention  is  correct,  that  ‘’we 
cannot  ignore  the  fact  that  the  present  discriminations  in  the  terms  of 
sale  operated  to  permit  the  favored  customers  to  purchase  at  a lower 
price  than  other  customers, t so rthat  their  only  practical  effect  was  to  . 
establish  discriminations -in  price/ :precisely  the  evil  at  which  the 
statute  was  aimed*” 

It  appeared  also  that'  the  -defendants  had  ^allowed  certain  purchasers  of 
its  by-prdducts:  discounts  .which  it  had  not  gi-^reh  to  other  purchasers . It 
was  not  contended  that;  these  discriminatioris  were  authorized  by  the 
statute,  but  it  was  claimed  that  they  had rno  effect  on  competition.  In 
this  connection  the  Supreme  Court  said; 

;‘!As  we  have  Said,  the  .statute. "does  not  require  that  the  discrimina- 

• ' tdons  must  in -fact  have;  .harmed  competition,’  but  only  that  there  is 
. a reasonable  possibility.' that- they  ;^may’  have  such  an  effect.  We 

think  that,  it  was  permisslbln  for  the  Commission  to  infer  that  these 
. discriminatory  allowances  were  ra  substantial  threat  to  Competition.” 
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It  appeared  algo  that-  the;  .^afendaiptt.s-  had  yen-  the  €-ar.ti'Ss  Candy  Company 
an  allowance  p-f  was  used  for.  ad,vBrtas,in.g^;CurtisB  candy  as 

"being  ’’rich  in  dextrose,”:;  while,  other  purchasers  of:  -glucpse.iwere  not' 
given  any  advertising  allowances.  This:  wae  .f Ouhd.  to  he  in  violatioh  of 
15.U:.S.C.  13i'e)  which  reads;  as-:  follows;- .-I  a’,  ■ • . : ; . . ; : ; " 

- ic-  !’(,e.)  . It;  shall:  be  unlawful  for  any.  person  to  dis criminate  in  favor 
of  one  • purchaser;  against  another  purchas  er  or  purchase rh- of  a com- 
modity bought  for  resale,  with  or  without- processing, ^.by  .contracting 
to  furnish  or  furnishing,  or  by  contributing  to  the  furnishing  of, 

: any,  sepyines  or  facilities  connected  with -the  processing,-  handling, 
salej,  pr  offering-  for;  sale  of  such  commodity  so:,  purchased;  upon  terms 
•.  1 hot:;  apcorde.d  to  all,  purchase Ps  on  p'roportionally  equal,  terms 

It  was  cla^mM  by  .the;  defendant^-'  that  thlsV  advertising  allowance  was-  not 
made  in  connection- with,;, a sale.  The  Supreme:  Court,,  however,,  found,  as  did 
the:  Federal-  Trade  Conimissji on-,,  that  the-re’  was  - a.  connection  between  the 
purchases  of  glucose  from  the,  defendants; and  the  advertising  allowance. 

Under  the  Robins on-Patman  Act  under  normal- conditions  a- ;gelle.r  that  is  * 
subject  to-,  the,  terms- of  • that.  Acti;.  is  free  to  choofee  his.  own  customers 
(Sorrentino  y.:  Gl.en-~Oery..- Shale  Rri-c-lg  GorpcTation;/I<-6  F.  Supp.  709)  * ^^lis 
means,,  of':  opu-rse, •...that: he  . may  .sell  to,- oneT.&nd  refuse  to;  sell  to  another; 
Indeed  the,  statute- ,,(15..U‘S  .C.  l-3r(e) );  proyi;des'  ••’That,  nothing  contained 
in  sections  1.2:,,t:1.5^  22^27' of  this  title- shall  prevent  persons:  • 

engaged  in.'.seliing;  goods-, i wares,;  or-,  merchandise:  ;ln  cofmnerce  from  selecting 
their:  own  customers  in  bon^i  fide- transactions' and  not  in"restraint  of-  ■ ■ 
trade.  *^  00  the  other  hand- if  a-  seller  - elects  ; to- sdl' tor  .a  given  concern 

and  the;  sal©  i'S-  subjact  to-,  the 'Act , it.  contemplates:;  tk.at  -he;  will  sell  to  . 
this-,  concern-. at*  as  .f.avprab.l©  a price  a§  h©  is  thea:  selling- to  others, 
unless- the:  :differenc©s.  in;  price,  may  be  justified- by:;  ^differences  in  the  . 
cost  of  manufacture sal©:;  or.  d-e.livery  resulting'  from'  the  differing  methods 
or  quantities  in  which  such- commodities  are  to  such  purchasers  sold,  or 
delivered>.:?*  {-./  ;v  T'-.-rir,  ra-.  '.I:: 

There-  appears-;  to,  be  nothing  -ijn- the.’ Robinson-Patjuan  Act: .which;  bars  sellers 
from  selling,  to  concerns  that-  have  -lini ted- in  a-,  common,  purchasing  agency 
for  the  making  of  purchases,  but  any  differences  in  price  .which  are  per- - 
mitted  to  such  purchasing  agencies  must  be  justified  by  the  proviso  to  the 
statutory  provision;  which  proceeds;  on  the;  theory  that', normally  all  buyers', 
under,  similar-iOpnditlons' will:  be?  entitledi  to  the  same,  price s.v. . In  other  ^ 
words  a.  seller:  may.  allow  any  di© counts  that;  accounting;  would  show  were 
justif  iedc, by;  the-;  savings- effected.  - v-  ■’  ' 

The  necessity  of  justifying  discounts  or  discrimination  in  prices  which 
are  given-  ojr  obtained  by:  a.  .huying-  agency  .{.or  by  anyonei  else ) is  illus- 
trated, by  -the;  case:  of  Federal;  Trade:: Commission  y ..  Associated  M.erchandi sing 
C orporat .ion, ; e t al.,- .decided  by- the,  Federal  Trade"  Commission:  on. May  S, 

19^5. »;  Docket;  Upv  5027;,;  in  which  it.- appeared.: .that- the  Associated  Merchandis- 
ing Corporation  was  created j - and, -is  now.  being;  maintained  and:  operated, 
by  respondent  members  as  an  instrument,  method,  agency,  and  means  whereby 
said  respondent  members  are  enabled  to  act  collectively  to  obtain  special 


,, - and,  discounts  on  their  purchases  of  goods,  wares ^'  an^Vmerchan— 
,dise,^Dr  resale  in  their  respective  stores'l  ' In' view  of  the  fact'  that 
. , th^.^pecia^  ■ allowances  and  discounts  giveh''hy''sellers  hf ’’^'bo^'s  to,,  thg 
A-?§Qa,i^ted  Merchandising  Corporation  were  ■ hot  ' justified  hy^ they. proviso 
■ -.tOjjthe  statutory  prohibition  forbidding  discrimihation  in  prices.,  y a’  ; 
cbase  apd  desist,  order  was  issued  by  the- Federal  Trade' Cpiiimissipny^gainst 
the  .respondents ‘ . 

As  further  illustrating  that  discounts  or  allowances  must'  be  authorized 
by  the  tenns  of  said  proviso,  attention  is  called  to  the  case  of  Federal 
5 Trade-  fC-giffinis-sion  v.  J ohn  B ^tet s on  G ompahy , 'decided  by  the  Fedefal  iTrade 
j ■p,o^i,=Srsion  on  October  8,  19^5 ^ Docket  No.  5^72,  i'n  which  it'  appeared,  jt hat 
the.  J-ohn  B.  Stetson  Company  granted  discoun-ts,  to  buyers  of  it,s'^1aat's,  \ased 
pa;  the  aiinual-  purchases  of  such  hats,'  the-  amount  b‘f  the  purchases 'of  ..hats 
hei'ng  aeoertained  at  the*  end  of  a'  givVh  period  and  the.  discounts,  being 
based  on  the  total  amount  of  hats  which  *were  purchased  dUfing  thb  period. 
The  Federal  Trade  Commission  issued  a cease  and  desist  order,  .bar^ring  the 
.-practice,  of,  giving  cumulative'  discounts'.'  Obviously  tjae  Cease'  and  desist 
- order  proe'eed-ed  bn  the  theory  that' the  discounts  or,  a,liowances!  giye|i.,y 
.wer-e  not;  authorized  by  the  terms  of  the  proviso.  ; 

Under  the  sta.tute  it  appears  that  differences'  in  prices  may- beypeiTiiitted 
to  purchasers  if  such  differences  may  not  have  any 'effect  upon  coiopVtition 
(A«  E.  Staley  Mfg.  Co.  v.  Federal  Trade  Commission,  135  ?’?  2d 
in  viev  pf-the  fact '.that  wide'ly  sepafate'd'  concerns'  are  frequently  in 
active  competition  with  qach^other  it  would  appear  to  be  an.uhusual  case 
in  which  a price  differential ’could  bb  justified'  sblely  on" the  ground 
that  it  had'  nO'  effect-upon  eoapetitioh.- 

in  brief  j like  prices  are, 'the  rule 'in  transactions -under  the  Robinson- 
Patman  A-ct j; . and  differences  ^must  be  justified  by  the  specific  "^erms  of 
the  •S't.at'vitei  .' 

It  will  -be  remembered ;>that  the  RObinsoh-^Patma'n  Act  is ’’as  appiica'bile  to 
cooperative  associations  as  it  is  to  other  types  of  business  concerns . 
There  is  no  exception  in  favor  of  cooperative  associations  . .It  iu  ,,ti^ 
tha-t,  .the  ^Rpbi'nsbji-Patman'  Act'  assiiris'"hoOperativ'e'  arshpaiations  ..pf-  t'lie y 
right  to-  pay  “patronaf^'Mitvi-'dehds,  iiht'  thtff,"  of  'b'pu,rs'e,'  felaytes  bnly^  'b^^^ 
how  theirt 'savings,  may'  ba-d-i'stribut-ed  -^d"'it  doe's'  hot'''fn  ai^  'way.  .au^^^ 
c o ope.rativje; ia.ss.ociati on's-Vt 'o  ■'3?eceive  "dis ePunt S^'bf ‘' ai-l bvjhnceh  in  tVahp a.ch 
tlons  c'pyereid-:by  the  Ebbihson—Tatman -Act  'exc'eht’  ih!;  a'ccprdapb’e.  wi,t|i„'that 
statu,te>*  :■  SeeJ  fsiiallty  Bakers -bf’ America  "v.  '*Federal  Tr'ad.e  Comjnissipp, 

ll^>,..2d  .3951  , • - ■ '■ 'T  "i',/' ■■'7.,  ^ ; 


'e  l-.'30 


It  is  helpful  to  ah 'under-stand  ih'g"  of  the--  'P'oblhso'n— f'atmah  'Actf/if , . 

kept  in  mind  that  one  of  its  purposes  is  to  enable  relatively  small 
buyers  to  be  able  to  purchase  goods  on  a basis  approximating  that},  on 
whiich,.large  buyers;  may  "obtain 'them. -"'It 'has  beeh,said  that'  an' object 
of ‘the  Eobinson-^Patman  Act  wa^'to  eliininate  advhh'b ages  arising  frpm 
what, -bag  -been'; ref efred’tb  ab "coercive  'buying  'pbweri ' See  Illinois 

Law  Reviev?  319*' ‘ ’ ■ " ‘y  ..y/ 
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A cToncern  that  is  engaged  in  the  selling  of  supplies  to  purchasing  asso- 
ciations may  give  them  such  discounts  as  may  he  justified  hy  accounting, 
hut  such  discounts  it  appears  would  have  to  he  justified  hy  the  proviso 
that  "nothing  herein  contained  shall  prevent  differentials  which  make 
only  due  allowance  for  differences  in  the  cost  of  manufacture,  sale,  or 
delivery,  resulting  from  the  differing  methods  or  quantities  in  whifch 
such  commodities  are  to  such  purchasers  sold  or  delivered."  There 
appears  to  he  no  other  basis  for  justifying  discounts  from  the  current 
prices  charged  hy  a seller. 

Of  course  there  can  he  no  price,  discrimination  and  hence  no  violation  of 
the  provisions  of  the  Rohinson-Patman  Act  forbidding  price  discrimination 
if  a buyer  is  buying  all  of  the  particular  goods  or  supplies  that  a 
concern  is  engaged  in  selling,  or  all  of  a particular  article,  and  in 
cases  of  this  character  the  parties  are  free  to  agree  upon  such  prices 
as  may  he  mutually  acceptable. 

The  provisions  of  the  Robinson-Pat man  Act  prohibiting  discrimination  in 
price  are  entirely  distinct  and  apart  from  the  provisions  of  the  Rohinson- 
Patman  Act  forbidding  a buyer  or  seller  to  pay  brokerage  or  its  equiv- 
alent to  the  other  party  or  his  agent.  Section  2(c)  of  the  Robinson- 
Patman  Act,  15  U.S.Cw  Sec.  13(c),  is  the  brokerege  section  of  that  act 
and  reads  as  follows? 

"It  shall  be  unlawful  for  any  person  engaged  in  commerce,  in  the 
course  of  such  commerce,  to  pay  or  grant,  or  to  receive  or  accept, 
anything  of  value  as  a commission,  brokerage,  or  other  compensation, 
or  any  allowance  or  discount  in  lieu  thereof,  except  for  services 
rendered  in  connection  with  the  sale  or  purchase  of  goods,  wares, 
or  merchandise,  either  to  the  other  party  to  such  transaction  or  to 
an  agent,  representative,  or  other  intermediary  therein  where  such 
intermediary  is  acting  in  fact  for  or  in  behalf,  or  is  subject  to 
the  direct  or  indirect  control,  of  any  party  to  such  transaction 
other  than  the  person  by  whom  such : compensation  is  so  granted  or 
paid." 

In  the  recent  case  of  Southgate  Brokerage  Co.  v.  Federal  Trade  Commis- 
sion, 150  F.  2d  607,  the  court  passed  upon  the  validity  of  an  order 
issued  by  the  Federal  Trade  Commission  to  "cease  and  desist  from  accept- 
ing brokerage  on  purchases  made  for  the  Company’s  own  account."  The 
Southgate  Brokerage  Company  was  in  part  engaged  in  the  buying  of  goods 
to  which  it  took  title  and  over  which  it  had  complete  jurisdiction,  and  , 
in  connection  with  which  it  received  so-called  brokerage  from  the  sellers 
of  the  goods.  The  court,  in  upholding  the  order  of  the  Commission, 
referred  to  the  brokerage  section  of  the  Robins on-Patman  Act  quoted 
above  and  said: 

"It  is  perfectly  clear  that  this  provision  forbids  the  payment  of 
brokerage  on  a sale  or  purchase  of  goods  to  the  other  party  to  the 
transaction.  The.  seller  may  not  pay  . the  buyer  brokerage  on  the  , • , 
latter’s  purchases  for  his  own  account.  As  said  in  the  Report  of 
the  House  and  Senate  Conference  Committee  with  reference  to  this 
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. ■ ' subjection’  (Souse ‘lep.  2951,  Cong.  .2nd  Sess ., ) S ’This  subsection 

permits  the  payment  of  compensation  by  h seller -to  his  broker  or 
agent  for  services  in  connection  with  the  purchase  of  goods  actually 
rendered,  in  his  behalf;-  hut  it  prdbibits  the  direct  or  indirect  pay— 

. mentrpf  brokerage  except ^f or  such  services  rendered;  It  prohibits 
■ its  ^I'ldwance  by -the -buyer  direct  to  the  seller,  or  by  the  seller 
direct  to  the  buyer;  and  it  prohibits  its  payment  by  either  to  an 
agent  or  intermediary  acting  in  fact  for  or  in  behalf,  or  subject  to 
■ the  direct  or  indirect  -control , of  the  other.’  ■ 1 

.’’The  section  has  been  bo  construed  in  all  of  the  cases  in  which  it 
has  been  considered..  Biddle  Purchasing  Co.  v.-  Pederal- Trade  Com- 
mission, 2 Cir.,  96  i’.  2d  687;  Oliver  Bros.  v.  Federal  Trade  Com— 

• •missiron,-:4^  Cir.  102  F.  -26.  "Grre&t  Atlantic  & Pacific  Tea  Co.  v. 
Federal  Trade  Commission^  '3  Cir.  IO6  F.  2d  667;  Webb  Crawf-ord 
. V.  Federal  Trade  Commission,  5 Cir.  IO9.F.  2d  26Sj  .Quality  Bakers 
bf  America  v.  Federal  Trade  Commission,  1 Cir.  Il4  F.  2d  393; 

Jarrett  v.  Pittsburgh  Plate  Class  Co,  '5  Cir.  I3I  F.  2d  67^;  Fitch 
v.  Kentucky— Tennessee  Light  & Power  Go.  6 Cir;  I36  F.  2d  12,  1^9 
• A-.L.R.  "650  and  note  at . page  662  et  seq*  and;  cases  there  cited;  Modern 

. Marketing: V. -Federal  Trade  Com;  7 Cir.,  1U9  F.  2d  970*  said  in 
. Quality  Bakers  of  America  v.  Federal  Trade  Commission,  supra,  llU 
. :F.  2d  -393''S-'t  page  39^*  is  plain. enough  that  the  paragraph, 

• -taken '-as  a whole,  is  framed  to  prohibit  the,  payment  of  brokerage  in 
- -any -guise,  by  one  party  tO' .the'  other  or  the  other’s  agent,  at  -the 
: 'same  time  expressly -recognizing  and  saving  the  right  of  either 
: party  to  pay  his  own  agent  for  services,  rendered  in  connection  with 
.- ;the  bale  - or  purchase.' 

"It  is  argued  that  the  section  is  not  applicable  here  because  the 
. receipt  by  .'the  company  of  brokerage  :frQm  the  sellers  results  in  no 
■■disGTtminaticn  agairis.t  buyers,  since  the -nompany  sells,  only  to 
, wholesa;lers,.  who  pay  the  prices  that  they  :wOuld  otherwise  pay  if 
the  sales  were  :m5ide---to  them  through  brokers*  -It  .is  said  that  a- 
distributor,  such  as  the  company,  renders  to  the  wholesale  trade  the 
-:-i‘berv±ce  that  a broker  ordinarily  performs ; 'and.  that  no  discrimination 
1: is  involved  in  allowing  such  distributor  the . ordinary  broker’s  com- 
. " missions.-  The  answer  is  -that  price  discrimination,  which  is  covered 
■ ■ by  section  2(a)  of  -the  Act,  -19  .C  ;A.  .'§  13(a) , . is  uot  necessary 

■ ■ :to.  a :violation  of  section  2(.c.),  quoted  .above,  which  .specif ically 
‘-forbids  the  payment  .of  brokerage  by-- the  .seller  to  the  buyer  or  the 

buyer’s  agent." 

It  was  argued  on  behalf  of  the  ..  appellants  that  they  were  engaged  in  doing 
things  that  were  helpful  to  the  sellers  and  hence  that  the  sellers  of 
goods  were  entitled  to  :pay  them, -for  .doing  this -work.-  In  disposing  of 
this 'argument  the  . court 'said  in.  part;  .;  .'  ■.I  '!  /. 

■ "For  sellers,  to  pay -purchasers  for  purchasing^  warehousing  or 
reselling  the  gOods  purchased  is -to  pay  them  for.  doing  their  own. 
work,  and  js  a mere 'gratuity . .-  Cf*  Mitchell  Goal  & Coke  Co.  v. 

P.  R.  R.  Co.  230  U.S.  2h7,  263,  33 'S.  Ct. -916^  57  L.  Ed.  lh72; 
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•Merchants  Warehouse  Co.  v.  United  States  2S3  S.  501,  511,  51  S» 

Ct.  505,  75  L.  Ed.  1227. « 

There  appears  to  he  no  way  hy  which  a seller  may  pay  a brokerage  to  a 
buyer  or  to  his  agent,  or  under  which  a purchaser  may  pay  a brokerage  to 

a seller  or  his  agent  without  violating  the  brokerage  section  quoted 

above  of  the  Robinson— Patman  Act. 

In  the  case  of  Federal  Trade  Commission  v.  Herzog,  I50  E.  2d  ^50,  in  which 

the  Federal  Trade  Commission  petitioned  the  circuit  court  of  appeals  for 

the  second  circuit  to  enter  a decree  commanding  obedience  to  a cease  and 
desist  order  v;hich  it  had  issued,  the  court  said  in  part: 

"On  this  record  it  stands  admitted  that  the  respondents  received 
from  sellers  comissions  on  transactions  in  which  they  *act  as  agents 
for  the  purchase  of  fur  garments  for  and  on  behalf  of*  retailers, 
whose  orders  they  place  at  *the  most  advantageous  price  from  the 
standpoint  of  the  buyer',  and  'in  whose  behalf  said  respondents 
have, been  and  are,  in  fact,  acting',  while  other  competitive  retail- 
ers 'undergo  btiying  expense  by  maintaining  buying  offices,  retain 
the  services  of  fur  garment  buyers  known  as  "fee"  buyers,  or  send 
representatives  to  New  York  City  to  make  fur  garment  purchases.  ’ 

This  results  in  a price  discrimination  in  favor  of  the  retailers  who 
do  business  with  the  respondents,  and  is  contrary  to  the  purpose  and 
the  language  of  the  statute,  I5  U.S.C-A,  § 13(c),  v/hich  prohibits 
the  payment  of  compensation  by  one  party  to  the  other,  or  tt  the 
other's  agent,  although  preserving  the  right  of  either  party  to  pay 
his  own  agent  for  services  rendered  in  cormection  with  the  sale  or 
purchase." 

As  shown  in  the  foregoing  quotation,  the  respondents,  while  acting  on 
behalf  of  buyers  who  did  not  pay  the  respondents  anything  for  acting  for 
them,  received  commissions  from  sellers  which  were  held  to  be  in  viola- 
tion of  the  brokerage  section  of  Robinson-Patman  Act- 

A point  that  is  frequently  overlooked  is  the  fact  that  while  the  Federal 
Trade  Commission  is  authorized,  only  to  issue  a cease  and  desist  order 
against  a concern  that  it  finds  has  violated  the  Robinson-Patman  Act, 
such  a violation  may  result  in  a suit  for  treble  damages  under  the  anti- 
trust statutes.  The  Robinson-Patman  Act  is  an  amendment  to  the  Clayton 
Act,  one  of  the  antitrust  statutes,  and  hence  is  a part  of  our  antitrust 
laws . 

Section  U of  the  Clayton  Act,  I5  U.S.C.  I5,  provides  that  - 

"Any  person  who, shall  be, injured  in  his  business  or  property  by 
reason  of  any  thing  forbidden  in  the  anti-trust  laws  may  sue  there- 
for in  any  district  court  of  the  United  States  in  the  district  in  • 
which  the  defendant  resides  or  is  found  or  has  an  agent,  without 
respect  to  the  amount  in  controversy,  and  shall  recover  threefold 
the  damages  by  him  sustained,  and  the  cost  of  suit/  including  a 
reasonable  attorney's  fee." 


Under  the  .foregoing  provision,  in  the  case  of  Fitch  v.  Eentucky-- 
T.enne5see  Lj.^t... and  Pov/er  Company,  I36  F.  2d  12,  A.'L.R.  65O,  the 

light  .and  power  company  hronght  suit  for  treble  damages  \inder  the 
Rohinson-Patman  Act  against  its  former  president,  a coal  company  and  its 
president,  because  the  former  president  of  the  light  and  power  company 
had  received  and  retained  "commercial  bribes"  of  I5  cents  on  each  ton  of 
coal  which  he  had  purchased  on  behalf  of  the  light  and  p6v;er  company 
from  the-  coal  concern. and  its  president.  In  consideration  of  a covenant 
not  to  sue,  ihe  coal  company  and  its  president  paid  to  the  li^t  and 
power  con^any  the  sum  of  $75 >000  and  the  suit  was  then  continued  against 
the  .former  president  of  the  light  and  power  company.  The  case  was 
referred  to  a special  master  to  fix  the  damages  in  accordance  \*;ith  the 
statute  and  it  was  found  that  the  light  and  power  company  had  been  damaged 
in  the.  amount  of  $f;S,72'0' 01.  This  amount  was  trebled  and  judgment  for 
this  sum  wras  then  entered  against  Fitch,  which  was  subsequently  credited 
with  the  amount  of  $75>000  previously  paid  by  the  coal  company  and  its 
president.  On  appeal,  the  judgment  of  the  district,  court  was  affirmed. 

The  risk  which  any  concern  incurs  by  violating  the  Robins on-Patman, Act 
may  be  serious  in  view  of  the  fact  that  it  may  be  liable  for. treble 
damages  under  the  above  quoted  provision  of  the  Clayton  Act. 

In  the .annotation  in  A. L»R.  to  the  case  last  cited  the  author  says: 

"A  violation  of  subsection  (c)  of.  §2  of  the  Clayton  Act,  as ■ 
amended  by  the  Robinson-Patman  Act,  may  produce  one  or  several  of 
the  following  consequences;  (l)  a cease  and  desist  order  may 
issue  from  a. Federal  administrative  agency;  (2)  a suit  for  an 
, injunction  may  be  brought  by  the  United- States  Attorney  General  or 
by.,a  priv&te  individual;  (3)  an  injured  party. may  sue  in  a Federal 
court fop  treble  damages;  (i>-)  if  there  is  a contractual  promise  to 
pay,.  ,it.. is  illegal  .and  void.";,.  - . .--•Tr',.. 

. .He  ..  H! 


; , , . Exemption  r*  Federal  .Motor  Carrier  Act  - ' . 

The  Interstate  Commerce  Commission  brought  a- suit  to  enjoin  the  Jamestown 
Farmers  Union  Federal  Cooperative  Transportation  Association,  a corpora-^ 
tion,  from  engaging  in  the -business  of  transportation  because , it  had  not 
obtained-  a.  certificate  of  public  convenience  and  necessity  from  that 
Commission.  The  Federal  District  Court  held  against  the  Commission  and 
its  opinion  appears  in  57  5" • Supp.  7^9  (see  Summary  Uo.  25  at  page  20). 
The  Interstate  Commerce  Commission  then  -appealed  to  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  and  the  opinion  of  that  court  given  on 
October  2-3,  -19^5>  Up*  13,051,  affirming  the  jud^nent  of  the  Federal 
District  Court,  follovre:  ; , - 

"Before  WOODROUGH,  JOBESSU,.  AED  RIDDICK,  Circuit-  Judges . 

"RIDDICK,  Circuit  Judge,  delivered  the  opinion  of  the  court. 

^9'- 


’’The  Interstate  Commerce  Commission  'brought  this  action  to 
enjoin  the  Jamestown  Farmers  Union  Federated  Cooperative  Transporta-^ 
tion  Association  from  alleged  violations  of  sections  206(a)  and 
209(a)  of  Part  II  of  the  Interstate  Commerce  Act,  U9  U.S.C.A., 

Secs.  and  , These  sections  of  the  Act  provide  that  no 

common  or  contract  carrier  "by  motor  vehicle,  subject  to  the  pro-, 
visions  of  the  Act,  shall  engage  in  interstate  operation  unless 
there  is  in  force,  in  respect  , to  such  carrier,  a certificate  of  _ 

public  convenience  and  necessity  issued  by  the  Commission.  The 
District  Court  sustained  the  appellee's  claim  of  exemption  under 
section  203  of  the  Act,  U9  U.S.C0A.,  Sec.  which,  so  far  as 

material  here,  provides  that; 

'nothing  in  this  chapter  * * * shall  be  construed  to  include 

* * * (5)  motor  vehicles  controlled  and  operated  by  a cooperative  . 
association  as  defined  in  the  Agricultural  Marketing  Act  of  1929» 
as  amended  (12  U.S.C.A.^  Secs.  liUl~ll4lj),  or  by  a federation  of 
such  cooperative  associations  if  such  federation  possesses  no 
greater  powers  or  purposes  than  cooperative  associations  so  defined 

♦ * * I 

• 

"The  facts  are  stipulated.  The  Jamestown  Farmers  Union  Fed- 
erated Cooperative  Transportation  Association,  hereinafter  called 
the  appellee,  is  a federation  of  cooperative  associations,  incorpo- 
rated under  North  Dakota  law.  It  possesses  no  greater  powers  or 
purposes  than  those  possessed  by  each  of  its  member  cooperative 
associations,  which  themselves,  farmer  controlled  and  farmer  operated, 
perform  the  functions  and  observe  the  restrictions  set  forth  in 
section  I5  of  the  Agricultural  Marketing  Act  of  1929,  as  amended, 
12U.S.C.A,,  Sec.  Il4lj.  Appellee  is  engaged  exclusively  in  the 
business  of  transportation  for  compensation  by  motor  vehicle  on 
public  highways  between  points  in  North  Dakota  and  Minneapolis, 

St.  Pa\il,  and  South  St.  Paul  in  Minnesota. 

"The  appellee's  eastbound  traffic  consists  exclusively  of 
livestock,  all  of  which  is  delivered  to  appellee  by  one  of  its 
member  cooperative  associations,  and  all  of  which  is  destined  to 
St.  Paul  Stockyards  at  South  St.  Paul,  Minnesota.  The  appellee 
isaues  to  the  member  cooperative  association  from  which  it  receives 
livestock  a receipt  showing  the  name  of  the  person  to  whom  it  is 
to  be  delivered  and  the  charge  for  transportation.  The  name  of  the 
person  who  delivered  the  livestock  to  the  member  association  does 
not  appear  on  this  receipt,  and  appellee  has  no  dealings  with  such 
person. 

"Appellee's  westbound  traffic  consists  exclusively  of  merchan- 
dise delivered  to  it  by  the  Farmers  Union  Central  Exchange  of 
South  St.  Paul,  Minnesota,  a federated  cooperative  association  and 
a member  and  stockholder  of  appellee.  This  merchandise  is  destined- 
to  various  member  associations  of  appellee  in  cities  and  towns  in"' 
North  Dakota  for  resale  by  them  without  restriction  of  sales  to 
farmers.  Non-farmers  purchase  from  three  to  fourteen  per  cent  of 
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" this  toerchandijse.  : The  appellee  issues  to  the  Farmers  Union  Central 
Exchange,  a receipt  for  the  merchandise  received  from  it  for  trans-- 
portation  to  the  consignee  named  therein,  which  is  always  one  of 
appellee’s  member  associations. 

"Except  in  occasional  instances,  the  appellee  renders  no  trans- 
portation service  which  includes  receipt  of  property  at  a farm  or 
ffdm  a farmer,  nor  does  it  make  delivery  of  any  property  transported 
by  it  at  a farm-  or  to  a farmer.  None  of  appellee's  member  coopera- 
tives owns  or  operates  a farm. 

"The  issue  on  this  appeal  is  the  scope  of  the  exeJnption  created 
by  section  203(b)  of  the  Interstate  Commerce  Act,  quoted  above. 

The  Commission  contends  that  appellee  is  not  e^ititled  to  the  claimed 
exemption  because,  in  its  opinion,  the  transportation,  which  is  the 
exclusive  business  of  appellee,  is  not  included  in  the  authorized 
activities  of  cooperative  associations  as  such  associations  are 
defined  by  the  Agricultural  Marketing  Act  unless  performed'  as  a 
direct  farm  business  service;  that  the  transportation  in  which  appel- 
lee is  engaged  is  not  a farm  business,  since  it  does  not  connect 
either  at  origin  or  destination  with  a farm;  that  the  transportation 
of  merchandise  to  be  offered  for  sale  without  restriction  of  sales 
to  farmers  is  not  a farm  business  service  nor  an  authorized  activity 
'of  a cooperative  association;  and  that  these  conclusions  are  required 
'by  a strict  construction  of  the  exemption  relied  upon  by  appellee. 

"We  can  not  agree  with  these  contentions  of  the  Commission.  As 
was  pointed  out  by  the  District  Court,  we  are  confronted  at  the  very 
threshold  of  this  case  with  an  evident  recognition  on Jthe  part  of 
Congress  "that  both  cooperative  'associations  of  farmers  and  feder- 
ations of  such  cooperative  associations,  operating  within  the  limits 
imposed  by  the  Agricultural  Marketing  Act,  may  rightfully  engage  in 
transportation  interstate  by  motor  vehicles.  Otherwise,  as  the 
District -Court  •pointed  out,  the  exemption  contained  in  the  Inter- 
state Commerce  Act  with  reference  to  trucks  used  in  such  transporta- 
tion by  cooperatives'  and  federations  of  cooperatives  is  meaningless. 
This  being  true,  it  follows,'  under  the  stipulation,  that  appellee 
possesses  no  greater  powers  or  purposes  thqn  its  member  cooperative 
associations,  that  it  is  exempt  from  the  proposed  regulation  by  the 
Coittmissioa,  unless  the  transportation  in  which  it  is  engaged  is  not 
an  operation  in 'which  a farm  cooperative  may  engage. 

"It  is,  of  course,  true 'that  the  exemption  relied  on  by  the 
appellee  'must  be  strictly  construed  when  the  necessity  for  con- 
struction arises.  So  construed,  it  may  well  be  true,  as  the 
Commission  contends,  that 'a  truck  operated  in  interstate  commerce 
by  a farmers  cooperative  for  a purpose  not  within  the  contemplation 
of  Congress  in  the  Agricultural  Marketing  Act  is  not  exempt  from 
the  requirement  of  a certificate  of  public  necessity  and  convenience. 
But  whether  the  interstate  operation  of  such  a truck  is  in  an  activ- 
ity in  which  the  farmers  cooperative  is  or  is  not  permitted  to  engage 
presents  a question  arising  under  the  Agricultural  Marketing  Act , a 
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remedial  glaiute/  entitled  to  a liberal  cotisttuction  to  effectuate 
the  purpose  for  which  it  was  adopted.  It  is  this  Act  which  requires 
construction  here. 

'^The  expressed  purpose  of  the  Agricultural  Marketing  Act  (12 
tJ.S.C.A.,  Sec.  Il4l)  is: 

•*  * * to  promote  the  effective  merchandising -of  agricultural 
commodities  in  interstate  and  foreign  commerce,  so  that  the 
industry  of  agriculture  will  he  placed  on  a basis  of  economic 
equality  with  other  industries,  and  to  that  end  to  protect, 
control,  and  stabilize  the  currents  of  interstate  and  foreign 
commerce  in  the  marketing  of  agricultural  commodities  and  their 
'food  products  - 

% ))e  9):  9)1 

*(2)  by  preventing  inefficient  and  wastefxil  methods  of 
distribution. 

’(3)  encouraging  the  organization  of  producers  into  effeC'.- 
tive  associations  or  corporations  under  their  own  control  for 
greater  unity  of  effort  in  marketing  and  by  promoting  the  estab- 
lishment and  financing  of  a farm  marketing  system  of  producer- 
owned  and  producer-controlled  cooperative  associations  and  other 
agencies . 

’(4)  by  aiding  in  preventing  and  controlling  surpluses  in  any 
agricultural  commodity,  through  orderly  production  and  distribu- 
tion, so  as  to  maintain  advantageous  domestic  markets  and  prevent 
such  surpluses  from  causing  undue  and  excessive  fluctuations  or 
depressions  in  prices  for  the  commodity.' 

A cooperative  association  is  defined  (12  U.3.C.A*,  Sec.  Il4lj)  as 
any  association  in  which  farmers  act  together  in  processing,  pre- 
paring for  market,  handling,  and  marketing  the  farm  products  of 
persons  so  engaged;  and  any  association  in  which  ■, farmers  act  to- 
gether in  purchasing,  testing,  grading,  processing,  distributing, 
and  furnishing  farm  supplies  or  farm  business  services.  A coopera- 
tive association  as  defined  must  be  operated  for  the  mutual  benefit 
of  its  members  as  producers  or  purchasers,  and  'shall  not  deal  in 
farm  products,  farm  supplies,  and  farm  business  services  with  or 
for  nonmembers  in  an  amount  greater  in  value  than  the  total  amount 
of  such  business  transacted  by  it  vdth  or  for  members.' 

"That  the  economical  and  efficient  transportation  of  farm 
products  to  market  and  of  farm  supplies  to  farmers  is  a necessary^ 
farm  business  service  can  not  be  doubted.  To  require  that  such 
transportation  must  originate  or  end  in  every  case  at  a farm  is 
to  deny  to  the  farmer  one  of  the  farm  services  which  the  Agricul- 
tural Marketing  Act  was  intended  to  make  available  to  him  through 
the  operation  of  farmer ' cooperatives . Nothing  in  the  Act  either 
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expressly  or  “by  implication  justifies  a holding  that  the  farmer 
cooperatives  may  not  transport  to  market  farm  products  which  its 
member  farmers  have  transported  and  delivered  to  the  cooperative; 
nor  that  the  trucks  of  the  cooperatives  used  in  such  transportation 
may  not  on  return  trips'  transport  farm  supplies  for  delivery  to  the 
cooperatives  for  resale.  And  since  a cooperative  association  is 
expressly  permitted  by  the  Agricultural  Marketing  Act  to  transport 
farm  supplies  and  to  render  farm  service  to  or  for  others  than  its 
members,  the  fact  that  some  of  the  farm  supplies  carried  in  its 
westbound  traffic  may  be  sold  to  others  than  farmers  is  of  no 
significance,  so  long  as  the  proportion  of  such  sales  and  services 
is  not  greater  than  that  permitted  by  the  Act.  If,  as  we  hold,  a 
single  farm  cooperative  association  may  engage  in  the  transporta- 
tion of  farm  products  from  itself  to  market  and  of  farm  supplies 
and  merchandise  from  the  market  to  itself  for  resale,  it  can  not  be 
doubted  that  a federation  of  such  associations  may  engage  in  the 
same  transportation.  In  so  doing,  it  is  exercising  no  greater  power 
than  any  of  its  member  cooperatives  may  exercise.  It  is  reasonable 
to  suppose  that  the  reason  for  the  organization  of  a federation  of 
cooperatives  to  perform  the  character  of  transportation  under  con- 
sideration is  that  the  federation  of  many  cooperatives  is  able  to 
perform  this  authorized  farm  business  service  metre  efficiently  and 
economically  than  could  its  individual  member  associations.  To 
the  extent  that  the  federation  is  able  to  realize  the  purpose  for 
which  it  is  organized,  it  is  an  effective  instrumentality  in  the 
promotion  of  the  purposes  which  the  Agricultural  Marketing  Act  was 
designed  to  realize.  To  say  that  such  a federation  of  farmer- 
owned  and  farmer-controlled  cooperative  associations  is  not  itself 
a farmer-fOwned  and  farmer-c&ntrolled  instrumentality  is  to  give  to 
the  Agricultural  Marketing  Act  a narrow  and  strict  construction 
which  its  character  and  purpose  forbids. 

”The  judgment  of  the  District.  Court  is  affirmed.** 

As  will  be  observed  from  a:  reading  of  the  foregoing  opinion,  the  Circuit 
Court  of  Appeals  as  well  as  the  Federal  District  Court,  held  that  a 
federated  cooperative  association,  in  order  to  be  eligible  for  the  limited 
exemption  provided  for  in  the  Federal  Motor  Carrier  Act,  was  not  required 
to  haul  commodities  from,  farms  to  market,  and  from  a market  to  farms  but 
could  haul  from  the  local  stores  of  its  cooperative  members  to  market 
and'  from  market  to  such  local  stores. 
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- Fixtures- 

In  the  case  of  Pritchard  Petroleum  Co.  v.  Farmers  Co-op.  Oil  & Supply  Co. 
of  Conrad,  et.  al..  decided  by  the  Supreme  Court  of  Montana,  l6l  P.  2d  5^6, 
it  appeared  that  the  cooperative  association  had  placed  two  large  hori- 
zontal storage  tanks  used  in  its  business  "of  selling  at  retail  gasoline, 


distillateif  oil  and  "greases,”  on.’land' which;  it  thought  it  owned.  .This 
was  done  in  ;lIovember  1935  » 19^2  as  a result  of  a suit  brought  by  the 

Pritchard  Petroleum  Company  to- quiet  the  title  to  the  land  on  which  the 
horizontal  tanks  were  located,  title  to  the  land  was  held  to  be  in  the 
Pritchard  Petroleum  Company.  The  court  said:....;  • 

. there  was- no  agreement  between  the  Farmers. Co— operative  Oil 
and  -Supply  Company  and  the  -Pritchard  Petroleum  Company  that  the  . 
Farmers  Co-operative  Oil  and  Supply  Company. could  remove  the . tanks 
affixed  to  the  realty  of -[the  Pritchard  Cbmpany,  and- the  Pritchard 
Petroleum  Company  did  not  choose -to  require  the  Farmers .Co-operative 
Oil  and  Supply  Company  .to  remove  its  tanksi  ■ 

”The -possession  of  said  tract  of  land  by  ...the  Farmers  Co-operative  . 

Oil  and  Supply  Company  for  a period --of  five  years  following  April,  - - 
^935>  'ii'i  not  create  the  relation  of  landlord  .’and  tenant  and  conse- 
quently the  Farmers  Co-operative. Oil  and  Supply  Company  is  not  aided 
by  Section  6225,  Revised  Codes : - 

Under  the* circumstances  it  was -held  that  the- horizontal  tanks  were  a part 
of  the  realty  and  that  as  there  was  no  agreement  that  the  Farmers  Co- 
operative Oil  and  Supply  Compahycould  remove  the  tanks,,  which  the. court 
found  had  become  a part  of  the  realty.^ title  to  the.  tanks  passed  to  the 
Pritchard  Petroleum  Company  as  a part  of  the  land  on  which  they .twe re 
located.  ’ .■  . V - ^ ^ ; ■ - 

In  regard  to  the  effect  of  agreements  on-fixtures- and, the  effect  of  such 
agreements  on  third  persons  j - attention  is  called ' to-;S.ections  17  and  18 
of  22Am.;Jur-,  under  the  heading  of ' '’Fixtures^”- which  sections  read  as 
follows:  I ./• 

”§17.  Generally.  — It  is  a general  rule  that  where  an  article 
belonging  to  one  person  is  annexed* to.  the  ■.freehold" of  another,  "it  is 
competent  for  them  to  agree  that,  as  between  themselves,  such  article 
shall',  remain  personalty  and-  be',  removable  . at  the  pleasure  of  its  ■"  : - 
owner.  This  rule  is  subject  to  the  qualification  that  where  the 
. article  annexed  to  the  freehold  loses.:. entirely- the  character  of 
personal  property,  01^  where  it  is-" so  firmly  affixed:as  to  become 
thoroughly  and  su'bst antially  a.;part  of*  the  realty, : its- ehar.acter  as 
personalty  will  not  be  preserved^  even.by  a special  agreement  intended 
to  accomplish  that  result.  On  the  other- hand,-;  it  has  been  said  that  , 
as  between  the  vendor  and  vendee  of  personalty,  it  may  by  agreement 
be  made  to  retain  its  personal  character,  even  though  affixed  to  the 
realty  in  such  manner  that  it  cannot "be  removed  without  injury  to  the 
realty.  The  rule  permitting  agreements  to  vary  the  law  as  between 
the  pe.rties  themselves  obtains  particularly  \\here  the  agreement  is 
entered  into  before  annexation  of- the' chattel.  It  has  even  been 
held  that  after  annexation,  the  owner  may,  by  agreement,  reimpress 
the  character  of  -personalty  upon'-chatt.eis ' which,  by  annexation,  ' 

, have  become  fixtures w Therer  is  aut'ho.Tity,  - howe-ver;, - f or.  the  position 
that  'such  an  agreement  does;  not;  become  operative  until  after- sever- 
ance. - Such' an  agreement  may  be  implied  from  circumstances  or  from 


the  fact  that  the  property  is  sold  under  a.  conditional  sale  contract 
or  chattel  mortgage.  Under  such  an  agreement,  the  property  may  he 
sold  on  execution  against  the  owner  as  personal  property;  and  it  is 
the  subject  of  sale  or  mortgage  as  personal  property. 

.’’The  application  of  the  foregoing  rules  in  the  case  of  agreements 
between  particular  persons  or  with  respect  to  particular  subjects 
is  considered  in  subsequent  sections. 

”§12.  Effect  as  to  Third  Persons.  - As  pointed  out  above,  an 
agreement  to  preserve  the  original  character  of  a fixture  as  a 
chattel,  or  to  reimpress  it  therewith,  is  binding  only  on  the 
parties  and  their  privies.  . Thus,  a lessor  is  not  bound  by  such  an 
agreement  between  the  lessee  and  the  seller  of  the  fixtures,  where 
the  lease  does  not  authorize  their  removal,  and  they  cannot  be 
severed  without  injury  to  them  or  to  the  freehold.  ITor  is  such  an 
agreement  effective  against  an  express  stipulation  to  the  contrary 
in  a prior  mortgage  of  the  realty.  Furthermore,  in  some  jurisdic- 
tions, it  is  held  that  notwithstanding  such  an  agreement,  fixtures 
annexed  subsequent  to  a mortgage  on  the  realty  become  subject  to  the 
mortgage  as  being  part  of  the  realty.  Such  an  agreement,  moreover, 
cannot  operate  against  the  rights  of  third. persons  subsequently 
acquired  v;ithout  notice.  Accordingly,  it  is  generally  held  that  it 
cannot  affect  the  rights  of  subsequent  mortgagees  or  purchasers 
without  notice,  although  there  are  some  authorities  to  the  contrary. 
Conversely,  a purchaser  or  subsequent  mortgagee  of  land  with  notice 
of  an  agreement  that  an  article  attached  to  the  realty  shall  remain 
personal  property  takes,  subject  to  such  agreement,  and  cannot  claim 
the  article  annexed." 
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State  Advertising  of  Its  Agricultural  Commodities 

In  the  case  of  Louisiana  State  Department  of  Agriculture  v.  Sibille . 
the  Supreme  Court  of  Louisiana,.  22  So.  2d  202,  passed  upon  the  consti- 
tutionality of  a statute  of  that  State  enacted  in  19'‘+2  v/hich  levied  a 
tax  on  shippers,  of  sweet  potatoes  for  the  purpose  of  collecting  money  to 
be  used  by  the  Louisiana  Sweet  Potato  Advertising  Agency,  a State  organ-r 
ization  established  for  the  purpose  of  advertising  sweet  potatoes.  . 

The  sbntute  was  held  unconstitutional  Insofar  as  it.  levied  and  imposed 
a tax  on  farmers  or  the  growers  of  sweet  potatoes,  because  it  was  deemed 
to  violate  a provision  of  the  c.onst itut ion  of.  Louisiana  reading  in  part 
as  follows ; . 

^License  taxes  may  be  levied  on  such  classes  of  persons,  associations 
of  persons  and  corporations  pursuing  any  trade,  business,  occupation, 
vocation  or  profession,  as  the  Legislature  may  deem  proper',  except 
* * * those  engaged  in  * * * agricultural  * * * 'pursuits  *'  * 
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In  Tarief,  it  was  held  that  the  tas:  was  in  the  nature  of  a license  tax 
on  those  engaged  in  agricultural  pursuits. 

On  'the"  other  hand  the  statute  was  upheld  in  regard  to  other  shippers  of 
sweet  potatoes.  The  court  specifically  held  that  the  purpose  of  the  tax 
was  a public  one  inasmuch  as  it  was  enacted  for  the  purpose  of  collecting 
a fun^  to  advertise  Louisiana  sweet  potatoes  and  thus  increase  the  con- 
sumption and  production  of  them.  In  upholding  the  constitutionality  of 
the  tax  statute  except  as  to  farmers  the  court  relied  upon  cases  involv- 
ing similar  statutes  that,  had  been  upheld  in  other  States.  In  this 
connection  the  court  saidJ 

’’In  three  other  states  of  the  union  statutes  imposing  a tax  of  a 
similar  nature  have  been  enacted  and  judicially  considered.  In 
S’ loyd  Fruit  Company  v.  Florida  Citrus  Commission,  12S  Fla.  175 

So.  sUg.j  112  A.L.R.  562,.  the  statute  assailed  as  being  unconstitu— 

, tipnal  levied  an  advertising  tax  of  a designated  amount  on  each 
/ standard— packed  box  of  citrus  fruit  grov'n  in  the  State  of  Florida 
and  provided  that  it  should  be  due  and  payable  and  paid  when  the 
fruit  is  first  handled  in  the  primary,  channels  of  trade.  The  case 
of  State,  ex  rel.  Graham  v.  Enking,  59  Idaho  321,  82  P.  2d  649, 

’ involved  a like  statute  affecting  fruits,  and  vegetables  produced 
in  the  State  of  Idaho.  In  Miller  v.  Michigan  State  Apple  Commis- 
sion, 296  Mich.  24s,  296  N.W.  245,  the  court  interpreted  a taxing 
.st^^tute  relating  to  apples  grown  in  the  State  of  Michigan.  In  each 
of  those  cases  it  was  held  that  the  tax  imposed  is  an  excise  or 
license  tax,  not  a property  tax;  that  it  is  levied  solely  upon  the 
privilege  of  turning  the  products  into  the  channels  of  commerce.”" 

JK  itc  4:  ^ >ti 


QPA  - Processed  Cherries 

In  the  case  of  Bowles  v.  Fruit  Growers  Co-op.,  6l  F.  Supp.  7^5,  ^ suit 
was  instituted  for  treble  damages  against  the  cooperative  by  the  Admin- 
istrator of  the  Office  of  Price  Administration,  who  claimed  that  the 
cooperative  had  "sold  cherries  between  July  J)l,  19^3,  September  10, 
1943,  at  prices  in  excess  of  the  maximum  prices  established  therefor  by 
Maximum  Price  Regulation  Ho.  3*^6,  as  amended,  and  Order  5I  issued  there- 
under." The  court  said: 

"The  question  to  be  decided  is:  Was , the  defendant  subject  in  19^3 
to  Maximum  Price  Regulation  as  amended?  Stated  differently,  we 
must  determine  whether  the  sale  by  defendant  of  freshly  picked  cher- 
ries, washed,  graded  and  pitted,  and  deposited  in  unsealed  cans  and 
barrels,  and  over  which  sugar  had  been  poured  in  the  ratio  of  one 
part  to  four  parts  cherries,  constituted  the  sale  of  canned,  pre- 
served or  processed  fruit  within  the  meaning  of  MPR  3^6  as  modified 
by  Amendment  11. 


'’The -containers  v/ere  not'  hermetically  sealed.  Hence  the  cherries 
were  of-  course  not  canned.  Nor  is  any  cohtention  made  that  they 
were  preser'ved  "by  the  process  described,  hut  the  administrator  does 
insist  that  the  cherries  xv'ere  processed  Within  the  meaning  of  the 
regulation.  The  washing,  grading,  and  pitting  of  fresh  cherries 
clearly  is  not  processing.  It  is  a question,  hox\fever,  whether  the 
addition  of  sugar  in  the  proportion  heretofore  stated  brings  them 
into  that  classification. 

"Par.  13^1.551(6)  of  MPH  3^6  provides:  '"Processor"  means  the 
canner,  manufacturer  or  packer,  as  the  case  may  be,  of  any  item 
covered  by  this  regulation.'  And  subsection  (h)  provides;  '"Packed" 
means  processed  and  enclosed  in  any  container,  ^I'hether  or  not  her- 
metically sealed.'  Such  definitions  are  not  very  helpful  in  solving 
our  problem.  Saying  in  effect  that  a processor  is  one  who  processes 
is  not  very  enlightening. 

"Under  MPR  425  issued  July  5 7 1943,  a price  ceiling  liras  set  on  sales 
of  fresh  fruits  to  any  processor  and  specifically  refers  to  'cherries, 
red,  sour,  pitted.'  Section  2(a)  says:  '"Processor"  means  a person 
who  commercially  processes  the  fresh  fruit,  berry  or  vegetable  being 
priced.  Por  example,  one  who  cans  or  freezes  the  product  being 
priced,  or  who  uses  it  in  making  confectionery  or  bakery  products, 
is  a "processor."' 

"MPR  426  states  that  maximum  prices  are  set  for  certain  fruit 
including  red  sour  cherries  'by  the  addition  of  the  cost  of  trans- 
portation (including  refrigeration  and  other  protective  services) 
and  a stipulated  dollar-and-cent  markup.' 

"Plaintiff  has  failed  to  meet  the  burden  of  proof  upon  him  to 
establish  that  the  cherries  sold  by  defendant  in  1943  were  processed. 
The  evidence  clearly  establishes  that  the  addition  of  the  sugar  was 
only  a temporary  expedient.  One  witness  testified  that  the  addition 
of  sugar  in  a one  to  four  ratio  would  keep  the  cherries  from  spoil- 
ing for  two  to  three  weeks  providing  they  were  kept  at  a low  tem- 
perature. Another  testified  that  the  addition  of  sugar  in  that 
proportion  would  not  prolong  the  life  of  the  cherries.  Assuming, 
and  I find  to  be  the  fact,  that  the  sugar  temporarily  arrests 
deterioration,  it  merely  acts  similar  to  refrigeration  and  does  not 
change  the  cherries  from  the  category  of  fresh  fruit.  In  Corn 

Products  Refining  Co.  v.  Federal  Trade  Commission,  3^4  U.S. , 

65  S.  Ct.  961,  970>  the.  court  referred  to  the  term  'processing' 
which  is  undefined  in  the  Robinson-Patman  Act,  I5  U.S.C.A.  §13(e), 
and  said:  i*  * * While  the  Act  does  not  define  the  term  "processing,'" 
the  conversion  of  dextrose  into  candy  would  seem  to  conform  to  the 
current  understanding  that  processing  is  a mode  of  treatment  of 
materials  to  be  transformed  or  reduced  to  a different  state  or  thing. 

* * *'  In  the  case  at  bar  the  cherries  were  not  transformed  or 
reduced  to  a different  state  or  thing.  They  remained  perishable 
fresh  fruit." 
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In  reaching  the  conclusion  that  the  cooperative  had  not  sold  processed 
cherries,  the  court  appears  to  have  relied  on  the  fpct  that  the  OPA 
Administrator  issued  an  order  to  district  directors  of  the  OPA  on  the 
subject  of  marketing  of  cherries  - 

I'instructing  them  to  cease  granting  sugar  to  cherry  growers  Who 
yere  shipping  fresh  picked  cherries  over  which  sugar  had  been 
poured  in  the  ratio  of  four  to  one  or  five  to  one.  The  order 
peads:  ’Sugar  so  used  does  nothing  to  preserve  the  cherries.’ 

The  cherries  in  question  were  not  rendered  immune  to  decay  and 
spoilage  by  the  addition  of  the  sugar.  Sugar  was  added  so  as  to 
enable  the  defendant  to  reach  fresh  fruit  markets  not  more  than 
nine  or  ten  hours  hauling  distance  and  having  the  cherries  delivered 
in  an  unspoiled  condition.  If  the  cherries  had  been  canned  or 
frozen  or  dehydrated  so  that  spoilage  would  not  occur  for  an 
indefinite  period,  they  could  properly  be  regarded  as  processed, 

, but  the  cherries  in  question  were  not  processed  and  the  motion  of 
. the.  defendant  for  judgment  will  be  granted.” 

The  court  appears  also  to  have  given  some  weight  to  a letter  written  by  the 
Chief  Counsel  of  the  Green  Bay  office  of  OPA  to  the  defendant  in  which  he 
said; 

’’Cherries  become  processed  food  only  when  they  are  packed  in  her- 
metically sealed  containers  and  sterilized  by  the  use  of  heat,  or 
when  they  are  frozen.” 


\ 
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